citation is amended to read 30 C.F.R. 56.9-87 . Fed. R. Civ. P,
Rule 15(b), Usery v. Marquette Cement Manufacturing Company, 568
F. 2d 902 1977 (2nd Cir) .

30 C.F.R. 56.9-87 provides as follows:

56.9-87 Mandatory.  Heavy duty mobile equipment shall
be provided with audible warning devices.  When the
operator of such equipment has an obstructed view to
the rear, the equipment shall have either an automatic
reverse signal alarm which is audible above the sur-
rounding noise level or an observer to signal when it
is safe to back up.

Witness Broome observed that at the time of his inspection
only one worker was present.  Hence, there was no exposure to
employees.  But customers who were loading at the time were
exposed to this hazard (Tr. 16-18).

Mr. VanWerven told the inspector that he didn't know the
truck lacked a backup alarm (Tr. 18).

Respondent offered no evidence in connection with this
violation.

The facts establish a violation.  The citation should be
affirmed since the lack of knowledge of this defect does not
constitute a defense*

Citation 588716

%   This citation proposes a penalty of $60 an'd it reads, in
part:

The tail pulley of the pea gravel conveyor did not have
a guard to prevent someone from getting caught in the
moving machinery.

(Exhibit E-5)

The standard allegedly violated regarding guards, 30 C.F.R.
56.14-1, is set forth, supra.

The MSHA inspector testified that he had informally advised
Mr. VanWerven 2 to 6 months before the inspection that the
conveyor, which was in plain sight, needed a guard (Tr. 19).

The operator of the conveyor was the only worker exposed
(Tr. 19).re, they miners
